Introduction
The purpose of this contribution is to examine the role of the International Court of Justice with regard to the judicial review of three categories of General Assembly and Security Council resolutions. The three categories for which the role of the Court is examined are resolutions adopted not in accordance with the prescribed procedure, resolutions adopted on the basis of a power not expressed in the United Nations Charter and resolutions adopted on the basis of a discretionary power.1
By means of an analysis of advisory opinions and judgments of the Court, it will be explored what kind of role the Court has actually played in the past, how we can qualify this role and what standard of review (if any) the Court adopted. The hypothesis is that the extent of judicial review and the level of scrutiny depend on the type of resolution adopted by the political organs of the United Nations. The formulation used by Klabbers is slightly different, namely: instruments adopted not in accordance with the prescribed procedure, by an organ lacking the requisite power to adopt the measure in question, and the improper exercise of a discretionary power.
The categorisation selected for this paper does not pretend to be an exhaustive overview of the resolutions that can be adopted or a mutually exclusive framework, but it could lead to more extensive research on the categorisation of General Assembly and Security Council resolutions for analysing the role of the Court with respect to judicial review.
The Concept of Judicial Review
When discussing judicial review, authors have come to different conclusions with regard to the question whether the ICJ can review resolutions adopted by the General Assembly and the Security Council.2 This is not surprising since the conclusions depend on what a particular author understands by the concept of judicial review.3 As José E. Alvarez has put it: "it is wrong to assume that we will know 'judicial review' when we see it, that all define 'judicial review' the same way". 4 For some authors, judicial review means that the Court can 'invalidate' , 'strike down' or declare ultra vires resolutions of the Security Council and the General Assembly.5 Put this way, judicial review is understood as judicial, 'constitutional' control over the resolutions of United Nations organs.6 For other authors, however, judicial review is defined as the possibility for the Court to
